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INTRODUCTION
MESSAGE FROM THE DIRECTOR – ANNUAL YEAR-IN-REVIEW REPORT
This Annual Report for the 2019-2020 year has been prepared by the Manitoba
Keewatinowi Okimakanak Inc Child Welfare Secretariat. The theme for the report
is It-To-Ta-Maso-Wak – Doing It our Way. This was the vision of the Chiefs when
they formed Manitoba Keewatinowi Okimakanak Inc. (MKO), a northern Chiefs
organization of Manitoba.
Manitoba Keewatinowi Okimakanak (MKO) was created to provide a voice for First Nations in northern Manitoba
that felt they were not being heard. It is meant to create opportunities by advocating, lobbying and protecting
the powers and authority of the MKO-member First Nation governments, and their inherent Treaty and Aboriginal
rights.
The MKO Child Welfare Secretariat was established in 1992 to address concerns about the CFS system and to
pursue self-governing child welfare family law.
Since the passing of Bill C-92 in January 2020, the MKO Child Welfare Secretariat is also assisting MKO leadership
on Child & Family Services reform. The bill, known as the Act Respecting First Nations, Inuit and Metis Children,
Youth and Families, gives Indigenous people the opportunity to choose their own solutions for their children and
families. The MKO Child Welfare Secretariat has been focused specifically on the prevention, safety and rights of
First Nation children. The Secretariat provides support, guidance and advocacy to communities and individual
families who are dealing with the CFS system. It works to ensure the unique, customary care practices of each First
Nation are recognized and respected by both levels of government and the current system.
One of the policy areas that MKO championed and continues to lead is child welfare. It-To-Ta-Maso-Wak – Doing
It our Way, is again calling us to move forward and carry the legacy of our past. The introduction of BILL C-92, is
setup to establish national standards for Indigenous children in child welfare.The act also provides affirmation of
inherent rights in section 35 for self-government over children and families.
Through the mission of MKO the focus is to maintain, strengthen, enhance, lobby for and defend the interests and
rights of First Nation people within its’ jurisdiction and to promote, develop and secure a standard quality of life
deemed desirable and acceptable by its First Nations.
Shirley Allarie
Director, Child Welfare Secretariat
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MEMO FROM LEGAL COUNSEL
To:

MKO Chiefs in Assembly and MKO First Nations

From: Mack Law Corp
Date: September 9, 2020
Re:

Legal review of Bill C-92

MOTION

July 22, 2020
That the MKO Secretariat to conduct a detailed technical and legal review and comparison of the
provisions of Bill C-92 and the AFN-Canada Protocol regarding the potential implementation of Bill
C-92 in comparison to the present Manitoba legislative framework regarding Child and Family Caring
Agencies and the Northern Authority, including an examination of the matters of Inherent First
Nation jurisdiction and authority, Interjurisdictional Immunity (IJI) as between First Nations, Canada
and Manitoba and the respective paramountcy of laws and potential conflicts in laws and to provide
a report of this review to the MKO Executive Council and to the MKO First Nations.
This memo serves as a legal review of Bill C-92 (An Act respecting First Nations, Inuit and Métis children, youth
and families), its relationship to Manitoba’s legislative framework for child and family services, and the legal
relationship between a First Nations law passed under Bill C-92 and federal and provincial child and family
services laws.
We have also commented upon the recent AFN-Canada protocol on the implementation of Bill C-92 and other
related initiatives that complement Bill C-92.
Shirley Allarie, Director of Child Welfare Secretariat briefing notes addressed to Grand Chief Settee and MKO
Executive Council over the years are throughout this report. We trust that this report provides an adequate
overview of the child and family services landscape, specifically in Manitoba, and we welcome any comments
and questions.
Leah Mack
Lawyer, Mack Law Corp.
Mack Law Corporation was founded in 2019 by Leah Mack. Our team works with and for First Nations governments and peoples,
identifying unique needs and finding practical solutions through engagement with the community, policy development, law reform,
and justice transformation. We strongly believe that working closely with each community enables us to work with the law in a way
that best reflects and honours each Nation’s unique customs, laws, and traditions.
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 verview of An Act respecting First Nations, Inuit and Métis children,
A O
youth and families
An Act respecting First Nations, Inuit and Métis
children, youth and families (“Act” or “Bill C-92”1)—
which came into force on January 1, 2020—is federal
legislation that seeks to advance the recognition and
affirmation of Indigenous peoples’ inherent right of
self-government in relation to child and family services
(“CFS”).

The Act has two primary effects:
(1) Existing child and family welfare systems in all
provinces and territories are now subject—to the
extent they provide services to Indigenous children
and families—to the requirements and minimum

standards set out in the Act. This means that
Indigenous children, youth, and families currently
in these systems now have access to new tools
to keep families together, including requirements
that support kinship-based placement and the
reconsideration of existing cases.
(2) It sets out the framework by which Indigenous
groups, communities, or peoples can re-establish
laws and practices in relation to CFS that will be
recognized by the federal government.

B Background to the Act
A. PAST ADVOCACY IN RELATION TO FIRST NATIONS CHILD AND FAMILY WELFARE
Bill C-92 is part of the federal government’s response
to decades of advocacy by Indigenous peoples in
relation to inadequate and discriminatory child welfare
laws, policies, and practices. In particular, Indigenous
peoples have repeatedly called for the recognition of
Indigenous peoples’ inherent jurisdiction over child
welfare combined with the need for adequate needsbased funding. This advocacy has been reflected in
numerous reports, including:
• The Report of the Royal Commission on
Aboriginal Peoples (1996);
• The First Nations Child and Family Services Joint
National Policy Review (2000); and
• The Wen:de Report (2005).
Additionally, the first five calls to action in the Truth
and Reconciliation Commission of Canada (2015) were
all actions related to child welfare. These included

full implementation of Jordan’s Principle2 across all
levels of government and the enactment of federal
legislation in relation to Aboriginal child welfare
that sets national standards for Aboriginal child
apprehension and custody cases.
Additionally, the Act comes on the heels of the
decision of the Canadian Human Rights Tribunal
(“Tribunal”) in response to the human rights complaint
made in 2007 by the Assembly of First Nations
(“AFN”) and the First Nations Child and Family Caring
Society of Canada. In 2016, the Tribunal held that the
federal government had been discriminating against
First Nations people by underfunding child welfare on
reserves and by operating under a funding formula
that perpetuated the damage done by residential
schools. The Tribunal also called on the federal
government to immediately and fully implement
Jordan’s Principle. While there have been recent

An Act respecting First Nations, Inuit and Métis children, youth and families, SC 2019, c 24. While the Act will be referred to as “Bill
C-92” for convenience throughout, it is important to note that it has already received Royal Assent and come into force and so is
no longer considered a bill.

1

Jordan’s Principle makes sure all First Nations children living in Canada can access the products, services and supports they need,
when they need them.

2
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increases to funding for First Nations CFS as well as to
Jordan’s Principle, it is important to note Canada has
been held in non-compliance with the Tribunal’s ruling
eight times.

B. CO-DEVELOPMENT OF BILL C-92
In January 2018, Indigenous Services Canada (“ISC”)
held an emergency meeting to discuss CFS with
its Indigenous, provincial, and territorial partners.
At the end of this meeting, the Government of
Canada committed to six points of action, including
committing the federal government to “work[ing]
with [its] partners to support communities to exercise
jurisdiction in the area of child and family services,
including exploring co-developed federal legislation.”
On the heels of this commitment, the Government of
Canada held approximately 65 engagement sessions
over the summer and early fall of 2018 to support
co-development of what would eventually become
Bill C-92. About 2,000 participants engaged in this
process, including:

• national, regional, and community organizations
representing First Nation, Inuit, and Métis
peoples;
• treaty nations and self-governing Indigenous
groups;
• the provinces and territories;
• experts in the area; and

In 2016, the Tribunal held that
the federal government had
been discriminating against First
Nations people by underfunding
child welfare on reserves and by
operating under a funding formula
that perpetuated the damage
done by residential schools. The
Tribunal also called on the federal
government to immediately and
fully implement Jordan’s Principle.

• those with lived experience, including child
advocates, elders, youth, and women.
In October 2018, the Government of Canada also
participated in a reference group consisting of
delegates from AFN, Inuit Tapiriit Kanatami, and
the Métis National Council. Additionally, in-person
meetings were held in January 2019 with ISC’s
Indigenous partners and representatives of the
provinces and territories.
According to ISC, participants in the co-development
process raised the following needs and concerns
about federal child welfare legislation in relation to
Indigenous peoples:
• the legislation should affirm the rights and
jurisdiction of Indigenous peoples over CFS;
• the legislation should establish high-level
principles that reflect the United Nations
Declaration on the Rights of Indigenous Peoples
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(“UNDRIP”), the United Nations Convention
on the Rights of the Child, and the Truth and
Reconciliation Commission’s Calls to Action;

Indigenous children, parents and primary
caregivers should be notified and they should
also be provided with the right to participate at
all stages of the civil proceedings concerning the
provision of CFS to Indigenous children;

• cornerstone principles of the legislation
should include the best interests of the child,
family unity, cultural appropriateness, selfdetermination, and non-discrimination;
• the focus should be on prevention and early
intervention rather than apprehension;

• stable, predictable, and sustainable funding
should be provided to support meaningful
long-term reform through prevention, capacity
building, service delivery, and infrastructure; and

• housing and other socio-economic issues should
not be used as justification for apprehension;

• baseline data should be captured, and a data
and reporting strategy should be developed.

• birth alert systems should be avoided and
instead priority should be given to a spectrum
of prenatal family supports that keep mothers
and infants together;
• when measures are to be taken concerning

Bill C-92 was introduced for first reading in the House
of Commons on February 28, 2019 and received Royal
Assent on June 21, 2019.3 As is described in more
detail below, not every need and concern set out
above was addressed in the wording of the Act.

C. OVERVIEW OF THE STRUCTURE FOR FIRST NATIONS CHILD AND FAMILY SERVICES IN
MANITOBA

Overview of Manitoba’s First Nations CFS
system
Manitoba’s current First Nations CFS is a product
of 2000’s Aboriginal Justice Inquiry – Child Welfare
Initiative (“AJI-CWI”), which initiated a process of the
transfer of responsibility for First Nations CFS to First
Nations communities. As a result of the AJI-CWI, four
authorities were created to take the place of what was
then the Provincial Directorate:
1) Northern Authority,
2) Southern Authority,
3) Métis Child and Family Services Authority, and
4) General Authority
These authorities were created under 2002’s The Child
and Family Services Authorities Act, which also placed
the existing CFS agencies under their jurisdiction.4
The CFS agencies were then responsible, under the
purview of the authorities, to provide CFS to the

people falling within their mandate in accordance with
standards and requirements of Manitoba’s The Child
and Family Services Act.
Importantly, however, after the authorities were
created, the agencies continued to operate pursuant
to pre-existing agreements providing for funding,
governing structures, and lines of authority. Moreover,
additional regulations have been created that give the
Province’s Child Protection Branch shared jurisdiction
over some of the areas of responsibility of the
agencies. As such, the transfer process initiated by
the AJI-CWI has generally not achieved its intended
outcomes.

Current Funding Methodology for CFS
Agencies
An MKO CWS document detailing the current funding
methodology for CFS agencies in Manitoba has been
appended to this memo as Appendix II.

3

An MKO CWS briefing note dated June 18, 2019 providing additional information about the legislative history of Bill C-92 has
been appended to this memo as Appendix I.

4

CCSM, c C90.
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Commentary on Manitoba’s First Nations
CFS system

include, but are not limited to:

• While a thorough analysis of the First Nations
CFS system in Manitoba is beyond the scope
of this memo, it is worth noting that numerous
investigations, inquiries, and reports have
detailed both the failures of jurisdiction transfer
to First Nations as well as the ongoing injustices
and iniquities that continue against First Nations
peoples under the Province’s system.5 These

• The Legacy of Phoenix Sinclair: Achieving the
Best for All Our Children (2013);
• AMC’s Bringing Our Children Home (2014);
• Keewaywin Engagement: Manitoba First Nations
Child and Family Services Reform (2017); and
• Opportunities to Improve Outcomes for
Children and Youth: Report of the Legislative
Review Committee (2018).

Analysis of the Act
A. PROVISION-BY-PROVISION SUMMARY OF THE ACT6
PROVISION(S)

DESCRIPTION

Definitions
(section 1)

This provision defines the terms used throughout the Act. Particularly significant
definitions are those provided for:
(1) “care provider,” which recognizes individuals who provide day-to-day care of an
Indigenous child, other than a parent, and will be determined in accordance with
custom or tradition;
(2) “family,” which includes both biological and customary extended family; and
(3) “Indigenous governing body,” which is the entity that would exercise the lawmaking function provided for under the Act for an Indigenous group, community, or
people.7 Notably, a First Nation that is subject to the Indian Act does not need to
designate its band council as its Indigenous governing body.

Conflict – existing
agreement
(section 3)

This provision provides that agreements concluded prior to January 1, 2020—
including treaties and self-government agreements—that address Indigenous CFS
prevail over the Act to the extent of any conflict or inconsistency.

Minimum standards
(section 4)

This provision has two primary implications. On the one hand, it suggests that the
standards imposed by the Act should be interpreted as “minimum standards” so
that any provincial or territorial standard that goes beyond what is provided in the
Act remains valid. On the other hand, it provides that provincial or territorial laws in
relation to the same subject matter are not always displaced by the Act—something
that both ensures no gap in service provision as a result of the Act and raises the
prospect of jurisdictional disputes in the future.

Binding on Her Majesty
(section 7)

This provision provides that the requirements and standards set out in the Act apply
to the federal government as well as provincial/territorial governments.

5

As of October 2017, almost 90% of the over 11,000 children in care in Manitoba were Indigenous. This latter figure represents the
highest rate of children in care among Canadian provinces and has only gotten worse over the years. See page 4: https://www.
gov.mb.ca/fs/child_welfare_reform/pubs/final_report.pdf.

6

Some provisions have been omitted where a summary or description would not add to the reader’s understanding of the Act.

7

The language of “Indigenous group, community, or people” comes from the Act. Through this memo, however, we have used
these terms occasionally interchangeably solely for convenience.
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PROVISION(S)

DESCRIPTION

Purpose
(section 8)

This provision sets out the three primary purposes of the Act, which are:
(1) to affirm the inherent right of self-government, which includes jurisdiction in
relation to CFS;
(2) to set out the principles applicable across Canada to the provision of CFS to
Indigenous children; and
(3) to contribution to the implementation of UNDRIP.
Importantly, the language in relation to the UNDRIP does not constitute a legally
binding commitment to implement UNDRIP.

Principles
(section 9)

This section sets out the principles by which the Act is to be interpreted and
administered:
(1) the best interests of the child;
(2) cultural continuity; and
(3) substantive equality.

Best interests of
Indigenous child
(section 10)

This provision sets out the primacy of the best interests of the child in CFS decisionmaking and sets out a list of non-exhaustive factors to consider when interpreting
the best interests of an Indigenous child. While the Act provides that the
requirement to give primacy to the best interests of the child is to be interpreted,
“where possible,” in accordance with a law of an Indigenous governing body, the
qualification of “where possible” suggests that there may be conflict in the future
between a community’s This provision sets out the primacy of the best interests
of the child in CFS decision-making and sets out a list of non-exhaustive factors
to consider when interpreting the best interests of an Indigenous child. While the
Act provides that the requirement to give primacy to the best interests of the child
is to be interpreted, “where possible,” in accordance with a law of an Indigenous
governing body, the qualification of “where possible” suggests that there may be
conflict in the future between a community’s understanding of the best interests of
a particular child and how this concept has come to be understood under Canadian
law. This potential for interpretative tension is suggested by the two factors to be
given primary consideration under among the list of factors mentioned above: (1)
the child’s physical, emotional, and psychological safety, security, and well-being;
and (2) the importance, for that child, of an ongoing relationship with their family
and community and of preserving the child’s connections to their culture.

Effect of services
(section 11)

This section sets out that CFS provided in relation to Indigenous children—whether
under a provincial or territorial legal system or under an Indigenous group’s law—
must (1) take into consideration the child’s needs and their culture, (2) allow the child
to know their family origins, and (3) promote substantive equality between a servicereceiving child and other children.
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PROVISION(S)

DESCRIPTION

Notice

This provision provides that advance notice of any significant measure to be taken
in relation to an Indigenous child be provided to the child’s parent and care provider
as well as the Indigenous governing body acting on behalf of the Indigenous group,
community or people to which the child belongs. Further, the provision provides
that notice does not need to be provided where it would not be in the best interests
of the Indigenous child who will be affected by the significant measure. Significantly,
this is another place within the Act where tension between an Indigenous group
or community’s understanding of the best interests of a child and the meaning
provided under Canadian law may come into conflict.

(section 12)

Representations and
party status
(section 13)

Section 13 provides a right to make representations in a civil proceeding to an
Indigenous child’s parent and care provider as well as the Indigenous governing
body acting on behalf of the Indigenous group to which the child belongs.

Priority to preventive
care
(section 14)

This provision sets out that preventive care is to be prioritized in the provision of
CFS. It also states that priority should be given to prenatal services in order to
prevent the apprehension of a child at the child of the child’s birth.
Like other provisions in the Act, section 14 is subject to the best interests of the
child. As such, this is another place within the Act where tension between an
Indigenous group or community’s understanding of the best interests of a child and
the meaning provided under Canadian law may come into conflict.

Socio-economic
conditions
(section 15)

This provision requires that a child should not be apprehended solely based on their
socio-economic conditions. This provision is also subject to the best interests of the
child.

Reasonable efforts
before apprehension
(section 15.1)

Section 15.1 provides that Indigenous children can only be placed outside of their
families when it has been demonstrated through evidence that efforts were made to
keep the family united. While the provision also requires that a service provider must
demonstrate reasonable efforts were made to have a child continue to reside with
their parent or other adult family member before apprehension, such reasonable
efforts are not required where consistent with the best interests of the child.

Priority for placement
(subsection 16 (1), (2),
and (2.1))

Subsection 16(1) sets down the order of priority for placement of an Indigenous
child. To the extent it is consistent with the best interests of the child, the priority is
as follows:
(1) with one of the child’s parents;
(2) with another adult member of the child’s family;
(3) with an adult who belongs to the same Indigenous group, community, or people
as the child;
(4) with an adult who belongs to an Indigenous group, community, or people other
than the one to which the child belongs; and
(5) with any other adult.
Section 16(2) encourages placement of a child with or near children with the same
parent or who are otherwise members of the child’s family. And section 16(2.1)
provides that the placement of a child must consider the customs and traditions of
Indigenous peoples, including with regards to customary adoption.
10

PROVISION(S)

DESCRIPTION

Ongoing reassessment
of placement
(subsection 16 (3))

This provision requires regular reassessments of the placement of an Indigenous
child where they are not placed with one of their parents or another adult member
of the child’s family.

Attachment and
emotional ties
(section 17)

Section 17 stipulates that the child’s attachment and emotional ties to adult
members of his or her family, including the child’s parents, are to be promoted when
the child is placed with someone who is not a member to the child’s family.
Like other sections already addressed, section 17 is subject to the best interests of
the child. As such, this is another place within the Act where tension between an
Indigenous group or community’s understanding of the best interests of a child and
the meaning provided under Canadian law may come into conflict.

Jurisdiction
(sections 18 to 19)

Section 18 sets out that the inherent right of self-government includes jurisdiction in
relation to child and family services, including legislative authority relating to those
services, the authority to administer and enforce laws made under this legislative
authority, and to provide for dispute resolution mechanisms. This jurisdiction is
subject to section 35 of the Constitution Act, 1982—i.e. the Crown can lawfully
infringe upon it—and to the Charter more generally (section 19)

Notice of exercise of
legislative authority and
request for coordination
agreement (section 20)

This provision provides that an Indigenous governing body must provide notice to
the Minister of ISC and the government of each province in which the Indigenous
group, community, or people is located the group, community, or people intend
to exercise their legislative jurisdiction. It also sets out the process for requesting a
coordination agreement with the federal government and relevant provinces.

Legal impact of
Sections 21 to 22 apply to Indigenous groups, communities, or peoples wishing
coordination agreement to enter into coordination agreements with the federal government and relevant
(sections 21 to 22)
provinces. As described in more detail below, where a coordination agreement is
entered into or reasonable efforts are taken to negotiate one, the law of the related
group will have the force of a federal law.
Application of
Indigenous laws –
exception
(section 23)

This provision provides that a law passed by an Indigenous governing body will
apply to an Indigenous child except if the application would be contrary to the best
interests of the child.

Conflict – stronger ties
(section 24)

Section 24 provides that where more than one Indigenous law applies to an
Indigenous child, the law of the group with which the child has the strongest ties will
prevail to the extent of any conflict. In other words, if there is no conflict, both laws
could apply to that child.

While the policy intent of this section is to allow Indigenous children without ties to
an Indigenous group or community the possibility of benefiting from provincial or
territorial CFS, it is also possible that this provision could be interpreted by a court
in a manner than constrains the intent and effect of an Indigenous community’s law.

The following factors need to be considered when determining with which group
a child has stronger ties: (1) the child’s habitual residence; (2) the child’s views and
preference, giving due weight to their age and maturity; and (3) the views and
preferences of the child’s parent(s) and care provider.
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PROVISION(S)

DESCRIPTION

Publication and
accessibility
(sections 25 to 26)

These provisions require the Minister of ISC to publish notices received under
section 20 (i.e. of an intent to exercise legislative authority), requests received under
section 21 (i.e. for a coordination agreement), notices of laws that have come into
force, and full versions of the laws to which sections 21 to 22 are subject.

Agreements –
information
(section 27 to 30)

Sections 27 to 30 address the gathering of information about Indigenous children
and the services provided to them, as well as the disclosure of that information,
including to affected families and communities. The policy intent of these provisions
is that the exact details of information collection, retention, use, and disclosure
of information is to be determined by negotiations and agreements between the
federal government, provincial governments, and Indigenous governing bodies.
Importantly, the provisions of the Act as they currently stand do not provide for
annual reporting of the number of Indigenous children in care as called for by the
Truth and Reconciliation Commission’s second call to action.

Five-year review
(section 31)

This provision requires a review of the legislation by the Minister every five years
after January 1, 2020. Reviews must occur “in collaboration with Indigenous
peoples.”

Regulations
(section 32 and 34)

These provisions provide for the creation of regulations in relation to the Act and
required affected Indigenous governing bodies to be “afforded a meaningful
opportunity to collaborate in the policy development leading to the making of the
regulations.”

Representations and
party status
(section 33)

This provision provides the participatory rights set out in section 13 in relation to
a civil proceeding pending on January 1, 2020 can only be exercised where that
would be consistent with the best interests of the child and appropriate in the
circumstances.

B. STEPS FOR A FIRST NATION TO ASSUME JURISDICTION UNDER THE ACT
One of the two significant aspects of the Act is that it
sets out the federally recognized framework by which
Indigenous groups, communities, or peoples can
re-establish their own laws and practices in relation to
CFS. This framework is found at section 20 of the Act
and includes two optional pathways:

Option #1
Step 1: An Indigenous governing body would
develop a law.

group, community, or people is located of its
intention to pass the law.
Step 3: The law would be passed, and Canada would
post a notice that the law has been passed.
As described in more detail below, a law passed under
this option would not have the force of a federal
law.

Option #2

Step 2: That Indigenous governing body would
notify the ISC Minister and the government
of each province in which the Indigenous

12

Step 1: An Indigenous governing body would
develop a law.
Step 2a: That Indigenous governing body would

notify the ISC Minister and the government
of each province in which the Indigenous
group, community, or people is located of its
intention to pass the law.
Step 2b: The Indigenous governing body would also
request a coordination agreement with the
federal government and the government
of each province in which the Indigenous
group, community, or people it represents is
located.
Step 3: The parties would negotiate a coordination
agreement. The parties have 12 months
to make reasonable efforts to enter into a
coordination agreement;
Step 4: If a coordination agreement is entered
into, the law would be passed OR if a
coordination agreement is not entered into,
the Indigenous governing body can either
request an extension to the negotiations or
pass the law.
Step 5: The law would be passed, Canada would
post a notice that the law has been passed
as well as post the law in a federallymaintained registry in order to comply with
the legal requirement for notice to all.

governing body, that are sustainable, needs-based
and consistent with the principle of substantive
equality in order to secure long-term positive
outcomes for Indigenous children, families and
communities and to support the capacity of
the Indigenous group, community or people to
exercise the legislative authority effectively; and
d. Any other coordination measure related to the
effective exercise of the legislative authority.
In other words, an agreement pertaining only
to federal funding for an Indigenous group or
community’s law or services would be sufficient to
meet the requirements of the Act.
Finally, it is worth noting that the Act is designed in
such a way that a First Nation’s law can be as limited
or comprehensive as the community wants and can be
implemented at a pace that works for the community.
This means that the relevant provincial or territorial
child and family services legal regime will continue
to apply—subject to the minimum standards and
requirements set out in the Act—to the extent that an
Indigenous community’s law does not cover certain
subjects.

As described in more detail below, where a law
is passed under Option #2 with a coordination
agreement in place or where reasonable efforts have
been taken by all parties to enter into a coordination
agreement and no agreement is in place, the law will
have the force of a federal law.
Notably, the Act does not stipulate that a coordination
agreement must contain certain provisions or details,
but rather sets out at section 20(2) the kind of things
that may be the subject of a coordination agreement:
a. The provision of emergency services to ensure
the safety, security and well-being of Indigenous
children;
b. Support measures to enable Indigenous children to
exercise their rights effectively;
c. Fiscal arrangements, relating to the provision
of child and family services by the Indigenous
13

C. THE INTERPRETATION OF CO-EXISTING FIRST NATIONS, PROVINCIAL, AND FEDERAL CHILD
AND FAMILY SERVICES LAWS
The Act creates a legal structure where it is possible
that First Nations, provincial, and federal laws in
relation to First Nations child and family services can
co-exist and apply to the same child at the same
time. How these co-existing laws will be interpreted,
and which will prevail in the case of a conflict or
inconsistency, ultimately depends on the course of
action chosen by a First Nation when enacting its own
law.
Where Option #2 is selected—the option where the
First Nation has entered into a coordination agreement
with the federal government and the relevant
provincial governments or made reasonable efforts to
do so for a period of 12 months—that First Nation’s
law will have the force of a federal law pursuant to
section 21 of the Act. This means that section 22 of the
Act then applies to the First Nation’s law and where
there is a conflict or inconsistency between a provision
in the First Nation’s law and a provision in a federal or
provincial/territorial act or regulation, the provision in
the First Nation’s law prevails to the extent of the
conflict or inconsistency.

In other words, the impact of section 22 is that
the constitutional doctrine of federal paramountcy
extends in practice to a law adopted under Option #2.
Examples of the kinds of conflicts or inconsistencies
addressed by the doctrine include both “operational
conflicts” and “frustrations of purpose”:
The first is operational conflict, which
arises where compliance with both a
valid federal law and a valid provincial
law is impossible. Operational conflict
arises where one enactment says ‘yes’
and the other says ‘no,’ such that
‘compliance with one is defiance of
the other.’ The second is frustration
of purpose, which occurs where the
operation of a valid provincial law is
incompatible with a federal legislative
purpose. The effect of a provincial
law may frustrate the purpose of
the federal law, even though it does
not entail a direct violation of the
federal law’s provisions. The party
relying on frustration of purpose
must first establish the purpose of
the relevant federal statute, and then
prove that the provincial legislation is
incompatible with this purpose.8
[italics in original, citations omitted]
In contrast, where Option #1 is selected—that is, a
First Nation has enacted its own law but has done so
without negotiating or entering into a coordination
agreement—that First Nation’s law will not have the
force of a federal law under the Act. As a result, that
First Nation’s law may not prevail over federal and
provincial/territorial acts and regulations where there
are conflicts or inconsistencies.
Notably, the exact outcome of any conflicts or
inconsistencies under an Option #1 law is unclear.
On the one hand, not having the protection afforded

Orphan Wells Association v Grant Thornton Ltd, 2019 SCC 5 at para 65.
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a federal law could have significant implications for
a child that resides off reserve or in a province or
territory outside of the one in which the Indigenous
governing body has enacted its law. But on the
other, if a law is developed by a First Nation in full
view of section 35 rights—which are affirmed by
the Act—a strong argument could be made that
the law supersedes federal and provincial/territorial
laws anyway. Regardless, the exact wording of a law
and the related provincial/territorial counterpart will
be critical factors in assessing how co-existing legal

regimes will be interpreted by courts.
Furthermore, it is important to note that regardless of
whether a First Nation chooses Option #1 or #2, the
Act provides that all laws adopted by an Indigenous
governing body will be subject to sections 10-15
of the Act—“Best Interests of Indigenous Child”
and “Provision of Child and Family Services”—the
Canadian Human Rights Act, and the Canadian
Charter of Rights and Freedoms.

D. SCOPE OF FIRST NATIONS’ LEGISLATIVE JURISDICTION
The Act does not set out in detail the full scope of
the legislative authority in relation to CFS that it
recognizes. Rather, the key provision—section 18—
should be interpreted in line with the Act’s definition of
“child and family services.”
Section 18 reads:
18 (1) The inherent right of selfgovernment recognized and affirmed by
section 35 of the Constitution Act, 1982
includes jurisdiction in relation to child
and family services, including legislative
authority in relation to those services and
authority to administer and enforce laws
made under that legislative authority.
(2) For greater certainty and for the
purposes of subsection (1), the authority
to administer and enforce laws includes
the authority to provide for dispute
resolution mechanisms.
And the definition given in the Act for “child and
family services” is:
Services to support children and families,
including prevention services, early
intervention services and child protection
services.
Put together, an Indigenous group, community, or
people can, under the Act, adopt legislation that
relates to any aspect of services to support children
and families—notably, the list of kinds of services in

Put together, an Indigenous group,
community, or people can, under the
Act, adopt legislation that relates
to any aspect of services to support
children and families—notably,
the list of kinds of services in the
definition is not exhaustive—and
includes the authority to administer
and enforce the law and to put in
place a dispute resolution mechanism
under the law.
the definition is not exhaustive—and includes the
authority to administer and enforce the law and to put
in place a dispute resolution mechanism under the law.
In practice, a First Nation in Manitoba can—pursuant
the Act and without commenting on the scope of a
First Nation’s inherent jurisdiction—adopt a law that
goes beyond the scope of Manitoba’s legal regime.
If it does so, the Province’s legal regime would likely
be entirely displaced (if it has chosen Option #2).
Indeed, an MKO First Nation could, with a sufficiently
broad law, replace the Northern Authority and
the agencies under its authority. If it does not, the
Province’s legal regime would apply to the extent of
15

any gap. Ultimately, given the broad scope allowed
for under the law, a First Nation should consider being

as ambitious in asserting its inherent jurisdiction as its
resources and capacity allows.

E. COMPARISON OF KEY PROVISIONS IN THE ACT WITH MANITOBA’S THE CHILD AND FAMILY
SERVICES ACT
The existing CFS system in Manitoba is now subject—
to the extent it provides services to Indigenous
children and families—to the requirements and
minimum standards set out in the Act. As such, what
follows is a comparison of the ways in which the
requirements and minimum standards set out in the
Act differ from those set out in Manitoba’s The Child
and Family Services Act (“CFSA”).

Incidentally, it is worth noting before proceeding that
it is possible some CFS providers operate with policies
and practices that exceed the minimum standards set
out in legislation. Similarly, it is also possible that some
CFS providers do not regularly meet the minimum
standards required by law. As such, what follows is
not intended to be an analysis of First Nations CFS in
practice in Manitoba, but rather a comparison of the
two legislative regimes.

Best Interests of the Child
WHAT THE ACT SAYS

WHAT THE CFSA SAYS

The best interests of the child must be given

The best interests of the child are to always
be given paramount consideration when a
(1) primary consideration in the making of decisions or
decision, action, or determination in relation
taking of actions regarding services provided in relation to an
to a child is made. In contrast to the Act,
Indigenous child and
only after the best interests of the child are
(2) paramount consideration in the case of decisions or actions
considered will “other relevant factors” be
in relation to child apprehension.
factored in. The non-exhaustive list of “other
The Act provides a non-exhaustive list of factors that must be
relevant factors” found in the CFSA are:
assessed when determining the best interests of an Indigenous
(a) the child’s opportunity to have a parentchild. While all the following factors must be considered, an
child relationship as a wanted and needed
Indigenous child’s physical, emotional, and psychological safety,
member within a family structure;
security, and well-being as well as the importance of having an
ongoing relationship with their family and the Indigenous group, (b) the mental, emotional, physical and
educational needs of the child and the
community, or people to which they belong must be given
appropriate care or treatment, or both, to
primary consideration. The listed factors are:
meet such needs;
(a) the child’s cultural, linguistic, religious and spiritual
(c) the child’s mental, emotional and physical
upbringing and heritage;
stage of development;
(b) the child’s needs, given the child’s age and stage of
development, such as the child’s need for stability;
(c) the nature and strength of the child’s relationship with his
or her parent, the care provider and any member of his or her
family who plays an important role in his or her life;
(d) the importance to the child of preserving the child’s cultural
identity and connections to the language and territory of the
Indigenous group, community or people to which the child
belongs;
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(d) the child’s sense of continuity and need
for permanency with the least possible
disruption;
(e) the merits and the risks of any plan
proposed by the agency that would be caring
for the child compared with the merits and
the risks of the child returning to or remaining
within the family;

(e) the child’s views and preferences, giving due weight to the
child’s age and maturity, unless they cannot be ascertained;

(f) the views and preferences of the child
where they can reasonably be ascertained;

(f) any plans for the child’s care, including care in accordance
with the customs or traditions of the Indigenous group,
community or people to which the child belongs;

(g) the effect upon the child of any delay in
the final disposition of the proceedings; and

(g) any family violence and its impact on the child, including
whether the child is directly or indirectly exposed to the family
violence as well as the physical, emotional and psychological
harm or risk of harm to the child; and

(h) the child’s cultural, linguistic, racial and
religious heritage.

(h) any civil or criminal proceeding, order, condition, or measure
that is relevant to the safety, security and well-being of the child.
ANALYSIS OF THE DIFFERENCES
The principle of the best interests of the child is a key concept in CFS law. Notably, as a result of the Act
coming into force, decisions taken by Manitoba’s CFS providers (i.e. authorities and agencies) must now
consider a broader understanding of the best interests of the child that includes factors that have the
possibility of mitigating the current child welfare situation in First Nations communities. For instance, whereas
a child’s ongoing relationship with their family and cultural heritage are secondary to the best interests of a
child under the CFSA, they form an integral part of interpreting the best interests of an Indigenous child under
the Act. Nevertheless, as has been flagged by other legal commentators,9 it is still possible that courts will
interpret the best interests of the child under the Act in a manner similar to how it has been considered under
the CFSA or family law more generally.

Notice to Parents, Care Providers, and First Nation
WHAT THE ACT SAYS

WHAT THE CFSA SAYS

A service provider must, prior to taking any significant measure
in relation to a child, provide notice to the child’s parent, care
giver, as well as the Indigenous governing body of the First
Nation to which the child belongs. While this requirement is
subject to the best interests of the child, it is also subject to
section 15.1, which requires that reasonable efforts be taken
by a service provider to have a child continue to reside with
their prior or another adult member of the child’s family before
apprehending that child.

Section 24 of the CFSA provides that
reasonable efforts must be taken to notify the
parents or guardian of an apprehended child
after that child has been apprehended and
brought to a place of safety.

ANALYSIS OF THE DIFFERENCES
While the ways in which “reasonable efforts” in section 15.1 of the Act is interpreted by the courts will have a
significant effect on how apprehension decision-making occurs going forward, the changes hold the potential
to have a significant impact on Manitoba’s CFS provision to First Nations children.

See, e.g., the Yellowhead Institute’s commentary on Bill C-92: https://yellowheadinstitute.org/bill-c-92-analysis/.
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Representation of parents, care providers, and First Nation in civil proceedings
WHAT THE ACT SAYS

WHAT THE CFSA SAYS

Section 13 of the Act provides an Indigenous child’s parent,
There is no similar provision in Manitoba’s
care provider, and the Indigenous governing body of the group, CFSA.
community, or people to which the child belongs a right to
make representations in a civil proceeding in relation to the
provision of CFS to an Indigenous child.
ANALYSIS OF THE DIFFERENCES
The Act provides significantly more ability for an Indigenous child’s family and community to be involved in
civil proceedings in relation to CFS being provided in relation to a child.

Socioeconomic Conditions
WHAT THE ACT SAYS

WHAT THE CFSA SAYS

Section 15 of the Act prevents a child from being
apprehended solely on the basis of their socioeconomic conditions, including poverty, lack of
housing or infrastructure, or the state of health
of their parent or care provider. This provision is
subject to the best interests of the child.

Section 17(3) of the CFSA provides that a child must not
be found in need of protection “only by reason” of their
parent, guardian, or person having full-time custody lacking
the same or similar economic and social advantages as
others in Manitoba society.

ANALYSIS OF THE DIFFERENCES
While the CFSA does not allow socio-economic factors to be determinative, it also does not prevent
apprehension in the same way as the Act. This being said, the interpretation of section 15 of the Act depends
on how courts define the best interests of a child, which could ultimately produce the same outcome for First
Nations children and families.
18

Placement of a Child
WHAT THE ACT SAYS

WHAT THE CFSA SAYS

Section 16 of the Act sets out a mandatory order of priority—
subject to the best interests of the child—for placement
decisions regarding a child. This order of priority is as follows:

There is no similar provision in Manitoba’s
CFSA.

(a) with one of the child’s parents;
(b) with another adult member of the child’s family;
(c) with an adult who belongs to the same Indigenous group,
community or people as the child;
(d) with an adult who belongs to an Indigenous group,
community or people other than the one to which the child
belongs; or
(e) with any other adult.
Notably, subsection 16(3) sets out a requirement to regularly
reassess the placement of a child in order to reconsider whether
a new placement with the individuals in bullet (a) or (b) above
would be more appropriate than the current placement. In
short, family unity is given priority.

While Bill 18—The Child and Family
Services Amendment Act (Taking Care
of Our Children) – which provided for
“customary care agreements” to assist First
Nations children in staying in their home
communities—received Royal Assent on
June 4, 2018, it has not yet come into
force. Notably, concerns regarding lack of
consultation and the bill’s lack of recognition
for inherent jurisdiction over child welfare
decision-making accompanied the bill
through the legislative process.

ANALYSIS OF THE DIFFERENCES
The inclusion in the Act of an order of priority for placement decision-making will likely impact Manitoba’s CFS
provision to First Nations children in significant ways. While the provision is contingent upon the best interests
of the child, the application of the Act to Manitoba’s CFS providers means more First Nations children who are
the subject of Manitoba CFS decision-making should stay within their community.

F. ADDITIONAL COMMENTARY ON THE ACT
In addition to what has been stated above, some
aspects of the law that may lead to difficulties in the
future are worth emphasizing:
(1) The concurrent law model set out by the Act—
where federal, provincial, and Indigenous legal
frameworks may all coexist and apply to the same
child at the same time—may exacerbate the
jurisdictional squabbling that characterizes areas
of shared federal and provincial jurisdiction now.
Indeed, despite provisions providing guidance, it
is currently unclear how conflicts or inconsistencies
between laws will be resolved.
(2) While one of the purposes of the Act is to

contribute to the implementation of UNDRIP, the
inherent right of self-government in relation to
CFS recognized by the Act is considered by the
federal government to be a right under section
35 of the Constitution Act, 1982. As such, while
an Indigenous community’s exercise of this right
under the Act will be constitutionally protected, it
will also be subject to the Crown’s ability to infringe
upon or limit it in accordance with court cases like
R. v. Sparrow [1990].
(3) Many of the new minimum standards and
requirements set out in the Act are subject to
the principle of the “best interests of the child.”
While the meaning given to this principle in the
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Act is intentionally broader than found in other
CFS legislation, it is possible that courts may
interpret it in the same way they have for nonIndigenous children—a significant factor that has
contributed to the current situation in First Nations
communities. In other words, much of what the Act
does for cultural continuity and family unity may
be undermined by an interpretation of the best
interests of a child that is not sufficiently attuned to
the specific needs of an Indigenous child.
(4) The Act represents the federal government’s
attempt to put in place a legislative framework
that works for all Indigenous peoples. As such, it is
possible that the unique circumstances, cultures,
and traditions of different First Nations may not fit
equally well under it.
(5) There will need to be significant and sustainable
amounts of funding made available to Indigenous
groups, communities, or peoples for the Act to be

truly effective. No provision exists within the Act
to make the federal government legally required
to provide sufficient funding for groups wishing
to exercise jurisdiction under the Act. The federal
government has, however, made political (i.e.
not legally binding) commitments to provide this
funding.
(6) The Act does not fulfill the Truth and Reconciliation
Commissions Call to Action #2, which called for
mandatory data collection and dissemination in
relation to the number of Aboriginal children in
care compared with non-Aboriginal children.
(7) The Act’s emphasis on cultural continuity and
family unity may mean little in practice for children
who become permanent wards by court order
under Manitoba’s legal framework. The Act does
little to help children and families who have
become subject to this kind of order.

D. RELATED INITIATIVES – AFN-CANADA PROTOCOL REGARDING AN ACT RESPECTING FIRST
NATIONS, INUIT AND MÉTIS CHILDREN, YOUTH AND FAMILIES
On July 7, 2020, National Chief Bellegarde, on behalf
of the AFN, signed a protocol with the Minister of
Indigenous Services regarding implementation of the
Act (“Protocol”). The Protocol confirms a First Nations
distinctions-based approach to implementing the Act
and is intended to facilitate its implementation.
The Protocol’s purpose is to define how Canada and
the AFN will explore principles and processes that will
support the transformation of First Nations CFS and
the inclusion of greater input, control, and decisionmaking by First Nations.

Key elements of the Protocol include:
• a commitment to regular bilateral10 meetings
on the Act and on the co-development of a
schedule and agendas for these meetings;

establishment of the Joint National Working
Group on Legislative Implementation in relation
to First Nations;
• the development and creation of tools and
mechanisms at the federal level to support
implementation of the Act; and
• the establishment of a Joint Fiscal Table on First
Nations Child and Family Services reform to
explore and identify fiscal issues relevant to First
Nations implementation of the legislation—the
Protocol also mentions the need to explore
new fiscal relationships and funding models to
support First Nations CFS.
The Protocol will not interfere with the unique rights of
section 35 rights-holders, including groups not wishing
to be represented by the AFN. It also recognizes
that individual First Nations governments have the
autonomy to enter into arrangements or agreements,

• support for the development of a national
distinctions-based policy through the

Discussions between two political parties are called bilateral because both sides get to share their views.

10 
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or to take other implementation steps according to
their own priorities and will not impose a structure on
all First Nations, Inuit, and Métis groups; it is intended
to guide discussions on the implementation of the
Act and to ensure that these discussions continue in
a spirit of co-development. Nothing in the Protocol
binds any First Nation or First Nations governing

body to work within this framework.
A briefing note by the MKO Child Welfare Secretariat
(“CWS”), dated July 17, 2020 and including
information about MKO’s involvement with and
position on the Protocol, has been appended to this
memo as Appendix III.

E. RELATED INITIATIVES – MKO CHILD WELFARE SECRETARIAT UPDATES
Two updates from CWS have been appended to this
memo. The first, dated May 20, 2020 and appended
as Appendix IV, outlines several initiatives and
developments related to and occurring simultaneously
with the drafting and implementation of Bill C-92.
These include summaries of:
• Manitoba’s legislative reform process for First
Nations-related CFS;
• The Regional Advisory Committee;
• The Child Welfare Technical Working Group;
• The MKO Chiefs Assembly on Child Welfare
Reform;
• Bill 18—The Child and Family Services
Amendment Act (Taking Care of Our Children);

• The northern First Nation Technical Working
Group;
• Work in relation to the Northern Authority; and
• Other advocacy undertaken by the MKO Child
Welfare Secretariat.
The second, appended as Appendix V, is CWS’
document for the 2019-2020 AGM. It summarizes
work undertaken over the past year by CWS.
Both of the above updates are helpful for
understanding the wider context within which Bill C-92
is operating and the many pieces that must move in
order for the opportunities presented by the Act to be
leveraged effectively.
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APPENDIX I

Manitoba Keewatinowi Okimakanak Inc.

Head Office
Nisichawayasihk Cree Nation
Nelson House, Manitoba
R0B 1A0
www.mkonorth.com

Thompson Sub-Office
206-55 Selkirk Avenue
Thompson, Manitoba
R8N 0M5

Winnipeg Sub-Office
Suite 1601-275 Portage Avenue
Winnipeg, Manitoba
R3B 3B3

Briefing Note: Child Welfare on Bill C-92
Date: June 18, 2019
ISSUE:

Update on the status of Bill C-92 for Grand Chief, MKO Child Welfare Portfolio Chiefs and
MKO members.
BACKGROUND:

March 28, 2018, Honourable Jane Philpott, Minister of Indigenous Services, Indigenous
Services Canada (ISC) called for a meeting with Manitoba’s three Grand Chiefs (MKO’s
previous Grand Chief Sheila North was part of this meeting) regarding First Nation child
welfare reform. Honourable Philpott directly asked AMC’s Grand Chief Dumas, SCO’s
Grand Chief Daniels and MKO’s Grand Chief North for their input as the Federal
government was commitment to supporting the First Nations on policy change specifically
on legislative change.
Introduction Stage:
• On February 28, 2019, the sponsor of Bill C-92, Minister of Indigenous Services,
Federal Government introduced and presented the first reading of Bill C-92 pertaining
to an Act respecting First Nations, Inuit and Métis children, youth and families in the
House of Commons. This Bill C-92 will transfer jurisdiction over child welfare to First
Nations.
Committee Stage:
• On April 11, 2019, the Standing Committee met on camera and they passed time
allocation for Bill C-92. House of Commons voted on Bill C-92 and the outcome of the
voting was Yeas: 151 - Nays: 105 - Total Votes: 256 and 8 Pairs.
• On May 3, 2019, the second reading and the Bill was referred to the committee in the
House of Commons.
• May 7 to 28, 2019, the Bill was with the standing committee and heard presentations
throughout the month of May.
• May 30, 2019, the Senate chair Lillian Eva Dyck presented her report.
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Report Stage:
• June 3, 2019, Concurrence at Report Stage and Committee report Adopted.
• June 3, 2019, Bill passed in House of Commons
Senate Pre-Stage:
• April 9 to June 2, 2019, Bill with Standing Senate committee on Aboriginal People
• May 13, 2019, Standing committee report completed
• June 4, 2019 First Reading
• June 10, 2019 Second Reading and referral to Committee
Committee Stage:
• June 13, 2019 Committee Report Presented with amendments
Consideration of Committee Report Stage:
• June 13, 2019 Committee Report Adopted
• June 14, 2019 Third Reading and bill passed by the Senate with Amendments
CURRENT STATUS:
The Bill passed third reading of the Senate this past Friday, June 14, 2019. Since there
were 13 amendments that came from the Senate, these amendments then went to the
House of Commons for their attention. The House of Commons now has to draft what is
called a Message from the House, wherein they indicate their position on each of the
proposed Senate amendments. If the House were to agree to all of the amendments,
then no further debate would be necessary as both Chambers would have agreed to the
final, amended form of the Bill. As such, the Bill would be deemed passed and would
only require Royal Assent to officially come into law.
In the more likely event that the House of Commons only accepts some (but not all) of
the Senate amendments, then the Senate would have the opportunity to debate the
Message they had received from the House of Commons. This is because the amended
version of the Bill that the Senate had sent back was further amended (by removing some
of our amendments), so the new version of the Bill as agreed upon by the House would
also need to be agreed upon by the Senate.
It should be noted that debate on the Message from the House is different from debate
on Bill C-92 itself. The debate on the Bill is complete. The Message, which comes in the
form of a motion, is its own thing. The Senate has the option to respond to the Message
by either agreeing with the House of Commons (thereby NOT insisting on the Senate’s
amendments), or by disagreeing with the Senate and insisting on their amendments. If
the Senate were to insist on their amendments, the Message would then be sent back to
the House for their further review and consideration of those amendments. As you can
tell, this has the potential of resulting in “ping pong”, if the Senate were to dig their heels
in and insist, whereas the House would dig their heels in and refuse. Although that
24
happens very infrequently.

However, on the vast majority of occasions, the Senate will not insist on their
amendments, and will defer to the decision of the House of Commons. This is common
practice as the House of Commons is the elected Chamber, while Senators are
unelected. It is held that the House speaks directly for the people, being elected officials,
and as such they should have the final say. Typically, it is only on rare occasions that the
Senate would insist on their amendments.
Its anticipated that the Senate would be getting the Message from the House on Bill C-92
either Wednesday, June 19, 2019 or Thursday, June 20, 2019 at which time Senators
who are so inclined would speak on the Message before the Chamber voted whether to
accept it or not. As this is theoretically the last week that Parliament is sitting, it is
anticipated that the Message would be received, debated, and voted on in quick
succession, followed quickly by Royal Assent on Friday, June 21, 2019.
RECOMMENDATIONS:
•
•
•

MKO share the information with our Chiefs so they are informed on Bill C-92.
MKO prepare a Press statement on Bill as soon as the information is released
MKO meet with Executive Council and MKO Child Welfare Portfolio Chiefs
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APPENDIX II
Current Funding Methodology for CFS Agencies
Size
Small
Medium
Large

Full Time
Employees
<60
60-100
>100

Population

Cases

<1500
1500-2999
>3000

<500
500-699
>700

INAC funds the agency using a 7% assumption model and this model takes the overall number of
children under 18 years of age within the 11 communities and assumes that of these, 7%will be in care.
Manitoba – uses actual case counts for both children in care and family files however these figures are
calculated from the previous fiscal year which means the funding model does not properly represent the
most recent number of Provincial children in care and family files that exist at the beginning of the fiscal
year.
Children’s Special Allowance – Disagreement continues on who the CSA belongs to. CRA distributes
these funds to the agencies. For provincial children in care the province claws back other sources of
funding to re-coup these dollars. INAC allows the Agency to keep these federal funds which are used to
operate the agency. Recently, the AMC has approached the Public Interest Law Centre to look into a
legal challenge regarding the CSA funding being clawed back by the province.
Canadian Human Rights Tribunal Ruling – Released Jan 26, 2016 found that the Canadian government is
racially discriminating against First Nation children and their families (FNCFS) by providing flawed and
inequitable children welfare services and failing to implement Jordan’s Principle to ensure equitable
access to government services available to other children.
Tribunal ordered INAC to cease its discriminatory practices and reform the FNCFS program and 1965
Agreement to reflect the findings in this decision. INAC is also ordered to cease applying its narrow
definition of Jordan’s Principle and to take measure to immediately implement the full meaning and
scope of Jordan’s Principle.
The CHRT Ruling supports the Auditor General of Canada’s Report (2008) that noted some of the flaws
identified in directive 20-1 are reproduced in the new funding model. Operation costs continue to be
partially based on an assumed average rate of out of home placements rather than actual agency
expenses (House Standing Committee on Public Accounts 2010, Auditor General of Canada 2008) and
there does not appear to be a formal mechanism for linking INAC funding levels to the shifting
responsibilities mandated by provinces/territories (Government of Canada 2008, Johnston 2010).
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In contrast to directive 20-1, which covered actual maintenance expenses for children in out-of-home
care, the new model designates a block of maintenance funds based on agency maintenance costs
during the preceding year (Government of Canada 2009).
This block funding method does not include a formal mechanism for covering costs associated with the
maintenance of children with particularly complex medical needs, or the other factors which INAC
identifies as driving a doubling of maintenance costs over the last decade (INAC 2010). Thus, the full
impact of the shift in funding models for First Nations CFS in Manitoba is yet to be assessed and
understood.
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APPENDIX IV
MKO CHILD WELFARE SECRETARIAT (CWS)

Staff:

• James Queskekapow, CWS Policy Analyst

• Shirley Allarie, CWS Director

• Isabelle Morris, Language Specialist

• Amanda Ouskan, CWS Administrative Assistant

• Josh Steven, CWS File Clerk

• Rena Stevenson, CWS Intake/Researcher

CHILD FAMILY SERVICES LEGISLATION UPDATE:

Provincial Government:

Federal Government Update:

The Manitoba Government unveiled a plan back
in October 2017 to end the crisis in the child and
family system (CFS) and to create improved results for
children in Manitoba. Premier Brian Pallister stated,

The Federal government announced a budget of $
80 Million for Child Welfare Reform for time-frame
of 5 years. Out of this budget $ 15 Million was
allocated for Manitoba Region. The Child Welfare
Reform was reference to the Community Well Being
and Jurisdictional Initiative (CWJI) established by
Indigenous Services Canada (ISC) to focus efforts on
prevention activities that help families at risk stay in
their communities whenever possible and to allow
communities to exercise their jurisdiction for child and
family services.

“The numbers have been going in the wrong direction
for a long time. We want to change the direction.
Changing that direction is key.”
Since then the Provincial Government has been
working slow pace to address the number of First
Nation children from coming into care and continues
to increase.
The Provincial Government CFS reform guide to
address the high number of children in care consist of
four areas as follows:
1) Customary Care
2) Subsidized Guardianship
3) Single Envelop
4) Legislative Reform
CWS with Grand Chief advocated strong to address a
number of issues as follows:
1) Legislative Reform
2) Leadership Council under CFS Authority Act
3) Customary Care
4) Ending Birth Alerts
5) Aging out of Care Youth

The Federal Government CWJI reform guide to
address the high number of children in care consist of
two areas as follows:
1) Community Well Being Initiative
2) Jurisdiction (Family Law)
The CWJI funding was initially introduced at the
FNCFS Regional Advisory Committee (RAC) in April
2018. Federal Government recognized going forward
the three Indigenous Representative Organizations
(IRO) who pertain to MKO, AMC and SCO. The three
IRO and ISC sit on Committee table called Technique
Working Group (TWG). Since January 2019 the TWG
workplan was to distribute the CWJI funding for
the next 5 years to develop a more comprehensive
regional process.
CWS advocated strong to change the funding formula
due to a number of issues pertaining to 2018-2019
allocation as it was based on population of children in
care from that first nation community.
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CWS was aware that this number was not accurate for
all First Nation communities which are as follows:
1. High number of children from 0 to age 7 are not
registered due to restrains on process of treaty
registration
2. High number of children in care are non-status
3. High number exist out of care remained non status
4. First Nation have a high population base of youth
between the age of 18-21
5. High population are age of majority within the CFS
6. The funding formula data ISC reference to has
outdated numbers
CWS also advocated to AFN to have a number of
these areas addressed at the Chiefs Committee
on Child & Family Services and Self-Determination
and the First Nations National Transition Planning
Committee on Child and Family Services. As the
Director of CWS became a member of the Technical
Working Committee on October 2019.
The MKO Child Welfare Secretariat works closely with
our First Nation Leadership and community members
to work on a equal goal to reduce the high number of
children in the CFS system. Key areas of CWJI funding
activities include:
1. Reducing apprehensions of newborns
2. Reuniting our children with healthy families
3. Supporting youth in care (or have been in care)
transitioning into adulthood and
4. Jurisdiction to develop First Nations laws
CWS worked with all MKO First Nations communities
to submit their CWJI funding proposals. CWS was
contacted by other non MKO first nation communities
to assist them on CWJI proposals and we did.
The challenge of child welfare is rewarding. We
continue to work towards the betterment of our
children’s lives and their families among our people
in the North. We continue to strengthen cooperation
and coordination among all child and family services
stakeholders and our First Nations.
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With the new Federal legislation Act the CWS has
worked with a number of stakeholders in countless
meetings to advocate for children, families and
community members by reducing the number of
children in care or returned from care. CWS has
also assisted MKO first nation leadership in having
lost family members reunited with their families and
communities.

Work over the past year includes:
• Implementing the Unity Declaration for all seven
northern mandated agencies. This declaration
seeks to unite all the mandated agencies to
develop a common approach to child welfare
practice under the principles of Bill C-92: An Act
respecting First Nations, Inuit and Métis children,
youth and families.
• Research and application of MKO’s First Nation
Family Law. The MKO Chiefs-in-Assembly
adopted this law in 2000. It can be a factor in
adopting or creating a legislative framework
within which to create the appropriate
mechanisms to establish a customary care
practice under Bill C-92.
• The research and development of a northern
First Nations Child Welfare Secretariat as
proposed by the MKO Chiefs-in-Assembly
in 2000. This was the vision cast for an
accountability and advocacy mechanism for the
child welfare agency that existed at the time and
the agencies that would come into being in the
future.
• Preparing for Bill C-92 by educating leadership
and stakeholders on its impact as well as helping
to develop a vision for how this law will affect
child welfare practice in northern Manitoba and
within our First Nations.
• Researching coordination agreements that
would be converted from the 1983 Master
Agreement between Canada, Manitoba, and
MKO for child welfare in northern Manitoba.
• Studying these agreements will aid in the usage
and application of future agreements between
MKO and other governments.

• Researching culturally appropriate standards,
programs, and services to inform the creation of
our own customary care practices.
• Successful in having CWS funded under ISC for
child welfare reform
• Working with TCN as pilot project to have them
assert their Child Welfare jurisdiction family law
with MKO family law template

CWS cross-organizational effort has gains such
as increased efficiencies in research, document
and proposed policy creation, as well as political
advisement. These factors will serve our northern
organizations well as we move through this period of
immense change in child welfare. We must continue
to navigate the broad changes happening in child
welfare funding, policy, and law within Manitoba by
using the best possible experience, expertise, and
imagination. CWS can ensure a clear way forward as
our communities take control of our children’s welfare
as it always was and as it always should have been.
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APPENDIX V
EXECUTIVE SUMMARY
First Nations possess the right to be self-governing
and to create laws based on their needs and
aspirations. Today, First Nations maintain and adhere
to the customary laws relating to their families and
communities. In every society there are fundamental
beliefs and principles that remain sacred and are
passed down from generation to generation based on
teachings, values, and customs. The objective of MKO
First Nations continues to be achieving autonomy
over all matters relating to First Nations children and
families and to ensure that the customary practices
for the care, wellbeing and preservation of children
and families are applied. As per resolutions passed by
MKO Chiefs in Assembly. The direction to MKO’s CW

Secretariat is to work towards asserting and affirming
that the First Nations in MKO have band custom and
customary care practices in the care and upbringing
of children. MKO leadership have also expressed
the Governments must recognize and respect these
practices. MKO’s CW Secretariat operates within the
MKO Political/Management framework to advocate
and as technical support to MKO leadership and
communities on Child and Family Services matters.
Our CW Secretariat also works to provide advocacy
and support to families, the children and communities
that are experiencing issues within the current CFS
system.

INTRODUCTION
MKO First Nation communities continue to experience
major shortfalls and challenges in the area of child and
family services which is evident based on the everincreasing number of First Nation children coming
into care. Although First Nations make up only a small
percentage of Manitoba’s population 90% of First
Nation children are over-represented in the provincial
child family service system. Child welfare reform
planning aims to decrease the number of children in
care and increase children remaining at home in their
communities through customary care which supports
further involvement of parents, extending family and
community initiatives which will involve a coordinated
approach with professionals within the child family
services field. MKO’s CW Secretariat concentrated
and supported MKO First Nation communities with
their desire to self-determination and concentrate on
the First Nation communities’ best practices which

MKO First Nation communities
continue to experience major
shortfalls and challenges in the
area of child and family services
which is evident based on the everincreasing number of First Nation
children coming into care.

will involve, traditions, customs and so forth. During
this time-frame the CFS file for MKO has been highly
active with the following highlighted activities.

ACTIVITIES

1. Legislative Review-Provincial Government
Background
The Manitoba Government launched a new plan to
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end the crisis in the child family services system and
to create better outcomes for children in Manitoba.
Premier Brian Pallister stated in October 2017, “The

numbers have been going in the wrong direction for a
long time. We want to change the direction. Changing
that direction is key.” Provincial Government has been
working at a slow pace to address the number of First
Nation children entering the system and continue to
climb record highs. The Provincial Government CFS
reform guide to address the high numbers of children
in care consist of four areas as follows:
• Customary Care
• Subsidized Guardianship
• Global Funding/Block Funding (and now
reference to Single Envelope Funding)
• Legislative Reform
On February 5, 2019 Honourable Heather Stefanson,
Minister of Families office sent a letter to MKO Grand
Chief. Subject: Leadership Council Discussion on
Child and Family Services-2019/20. The letter was
an invitation to participate in a Child and Family
Services (CFS) Leadership Council conference call for
Monday, February 11, 2019; regarding the 2019/20
budget for CFS in Manitoba. The letter spoke of
providing an opportunity to discuss how provincial
funding will support the Manitoba Government’s
October 2017 commitment to transform CFS. Letter
referred into discussion would be areas of how to
create better outcomes for children and families
and communities in Manitoba. Other outcomes
pertaining to fewer children in care, fewer days in care,
stronger partnerships with families and communities,
better coordination of services and greater public
accountability.

agencies and provincial/territorial CFS.
This committee has been involved in several
discussions regarding First Nation child welfare
reform plans of both levels of government and how
this impacts First Nation children, agencies, and
communities.
It is important to note that federal funding allocations
have been provided to First Nation agencies and
authorities to participate at this table however no
funding has been available to the PTOs. Regardless
of this MKO continues to attend RAC meetings.
It is evident that this table is led by the federal
government, but PTOs have expressed the need that
it be more First Nation led. This is an item that will
need to be further discussed by the three PTOs.

2. Regional Advisory Committee (RAC)
This Tripartite table was first established in 2001 as
of a National Policy Review (NPR) of INAC’s national
policy for First Nations Child and Family Services
(FNCFS) known as Directive 20-1 Chapter 5. A report
entitled, “First Nations Child and Family Services Joint
National Policy Review” was released which included
17 recommendations to INAC’s CFS policy as well
as a recommended action plan. One of the guiding
principles of the NPR was to change FNCFS program
policy to establish more parity between FNCFS
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3. Child Welfare Technical Working Group
(TWG)
The mandate of the Child Welfare Technical Working
Group (“TWG”) was to create a technical working
group comprised of representatives from AMC, MKO
and SCO (also known as PTOs) in order to establish
a collaborative environment to work together on
First Nations child welfare issues that are of common
interest to AMC, MKO and SCO.
This group held regular meetings throughout the
time-frame where the question was asked about
the purpose of the Regional Advisory Committee –
and who this group was advising. All agreed that it
should be more First Nation led due to the upcoming
changes to First Nation child welfare reform planning.
Last meeting it was determined that Terms of
Reference for both groups (RAC and TWG) needed to
be reviewed and revised.

4. MKO Chiefs Assembly on Child Welfare
Reform
MKO held a Chiefs General Assembly on Child
Welfare Reform in The Pas, MB in March 2018 and
also in Winnipeg, MB in March 2019. Presentations for
both reforms included panel of youth who aged out of
care, stories of elders, overview of MKO endurance of
work in child welfare as this has been the vision of why
MKO was created. Also, key speakers pertained to
knowledge keepers, agency and authority workers. It
was noted concerns of agency ongoing funding issues.

5. Bill 18, The Child and Family Services
Amendment Act (Taking Care of Our
Children)
Bill 18 Customary Care received royal assent on
June 4, 2018 under Provincial Legislation. This
bill would provide Amendments to the CFS Act
which will allow First Nation children to stay in their
home communities with provided supports for
extended family to care for them. The Foundation
Principle -communities have the inherent right and
responsibility to care for their children. Basically, give
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the lead to Indigenous communities in development
of care plans for children. Through the Legislative
review the government amended supports to various
permanency options for First Nation children based on
the unique customs and traditions of each community.
Agency can engage through Family conference and
customary care to prevent children from coming into
care and/or returning child(ren) and billable. Agencies
can create Alternative Dispute Resolution process to
address lack of trust between families. The limitation
of this act is still under CFS ACT Section 51 (1 to 8)
will be difficult if stays as is for Customary Care and to
support the act section 51 should be removed.

6. Northern First Nation Technical Working
Group
This MKO technical table on Child and Family Services
(CFS) is required to resource and support the Chief’s
political table, and should be made up from MKO,
First Nation of Northern Manitoba CFS Authority,
the First Nation CFS northern agencies, and a
representative of Assembly of Manitoba Chiefs. The
working group has had meetings since its inception
where the main focus has been on provincial child
welfare reform plans and how it will impact MKO
children, families and communities.

7. First Nations of Northern Manitoba CFS
Authority (NA)
MKO’s CFS has had meetings with the Northern
Authority on ongoing process. This funding to MKO
and NA has allowed MKO to hire additional staff as
of 2018. The additional staff have been working in
collaboration to build on child welfare matters and
changes. Funding and resources from the province
ensured we can continue with the meetings which
included discussion in creating an environment for
change. The need to understand each organization
(agencies included) role and responsibility was
apparent as well as devising a communication
protocol/plan in preparation of changes in child
welfare.

8. Advocacy
Advocacy for families is a huge gap in the current
model of child welfare in Manitoba. This is highly
required service within MKO’s CFS unit. This pass
year high volume of intakes was received and referred
to the proper agencies, authorities of service. It has
been a struggle at times, but we continue to work
through this matter as they arise. There has been a
spike in the number of grandparents asking about the
process in regard to an application of guardianship.
Reasons in seeking this option usually involve issues

Advocacy for families is a huge gap
in the current model of child welfare
in Manitoba. This is highly required
service within MKO’s CFS unit. This
pass year high volume of intakes was
received and referred to the proper
agencies, authorities of service.

with the foster home environment. Most grandparents
welcome the concept of customary care where others
want full guardianship of their grandchildren to get
them completely out of the system.
In closing, it has been a very busy year for MKO’s
CWS and can safely project it will only continue to do
so in the forthcoming year. Unlike other provinces,
Manitoba has its own unique structure of child welfare
as per the AJI-CWI initiative. It is important this is
kept in mind with any future developments of a child
welfare model. It is vital we secure additional funding
to ensure those ongoing efforts are within the best
interest of MKO’s children, families and communities.
Ensure MKO resolutions are respected and followed
through by both levels of government.
MKO CWS is requesting the Executive Council to
motion for Child Welfare Secretariat to continue the
work of advocacy and technical support for the MKO
leadership and its community members.
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INDEPENDENT FIRST NATIONS

Chief Leroy Constant
YORK FACTORY FIRST NATION
York Landing, MB R0B 2B0
Phone: (204) 341-2180 Fax: (204) 341-2322

Chief Marcel Moody
NISICHAWAYASIHK CREE NATION
Nelson House, MB R0B 1A0
Phone: (204) 484-2332 (204) Fax: 484-2392

Chief Richard Hart
BUNIBONIBEE CREE NATION
Oxford House, MB R0B 1C0
Phone: (204) 538-2282 Fax: (204) 538-2220

Chief Larson R. Anderson
NORWAY HOUSE CREE NATION
Norway House, MB R0B 1B0
Phone: (204) 359-6786 Fax: (204) 359-4186

Chief John Clarke
BARREN LANDS FIRST NATION
Brochet, MB R0B 0B0
Phone: (204) 323-2300 Fax: (204) 323-2275

Chief David Monias
PIMICIKAMAK CREE NATION
Cross Lake, MB R0B 0J0
Phone: (204) 676-3133 Fax: (204) 676-3155

Chief Hubert Watt
GOD’S LAKE FIRST NATION
God’s Lake Narrows, MB R0B 0M0
Phone: (204) 335-2130 Fax: (204) 335-2400

Chief Shirley Ducharme
O-PIPON-NA-PIWIN CREE NATION
Box 25
South Indian Lake, MB R0B 1N0
Phone: (204) 374-2271 Fax: (204) 374-2350

KEEWATIN TRIBAL COUNCIL MEMBERS

Chief Eric Redhead
SHAMATTAWA FIRST NATION
Shamattawa, MB R0B 1K0
Phone: (204) 565-2340 Fax: (204) 565-2606

Chief Simon Denechezhe
NORTHLANDS FIRST NATION
Lac Brochet, MB R0B 2E0
Phone: (204) 337-2111 Fax: (204) 337-2055

Chief John Ross
MANTO SIPI CREE NATION
God’s River, MB R0B 0N0
Phone: (204) 366-2011 Fax: (204) 366-2282
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Chief Billy Beardy
FOX LAKE CREE NATION
Box 369
Gilliam, MB R0B 0L0
Phone: (204) 486-2463 Fax: (204) 486-2503

Chief Elwood Zastre
WUSKWI SIPIHK CREE NATION
Box 65
Birch River, MB R0B 0E0
Phone: (204) 236-4201 Fax: (204) 236-4786

Chief Doreen Spence
TATASKWEYAK CREE NATION
Split Lake, MB R0B 1P0
Phone: (204) 342-2045 Fax: (204) 342-2270

Chief Clarence Easter
CHEMAWAWIN CREE NATION
Easterville, MB R0C 0V0
Phone: (204) 329-2161 Fax: (204) 329-2017

Chief Betsy Kennedy
WAR LAKE FIRST NATION
Ilford, MB R0B 0S0
Phone: (204) 288-4315 Fax: (204) 288-4371

Chief Jim Tobacco
MOSAKAHIKEN FIRST NATION
Moose Lake, MB R0B 0Y0
Phone: (204) 678-2113 Fax: (204) 678-2292

Chief Evan Yassie
SAYISI DENE DENESULINE NATION
Tadoule Lake, MB R0B 2C0
Phone: (204) 684-2022 Fax: (204) 684-2069

RECOGNIZED BY THE MKO CHIEFS IN
ASSEMBLY AS A FIRST NATION AND AS A
MEMBER OF MKO
MATHIAS COLOMB
CREE NATION REPRESENTATIVE
Headman Clarence Bighetty
GRANVILLE LAKE FIRST NATION
Leaf Rapids, MB R0B 1W0
Phone: (204) 473-6002
email: cbighetty@yahoo.com

SWAMPY CREE TRIBAL COUNCIL MEMBERS
Onekanew Christian Sinclair
OPASKWAYAK CREE NATION
Box 10880
Opaskwayak, MB R0B 2J0
Phone: (204) 627-7100 Fax: (204) 623-3819

Headman Floyd North
SHERRIDON FIRST NATION
Sherridon, Manitoba R0B 1L0
Phone: (204) 468-2136
email: pukfloodland@yahoo.ca

Chief Heidi Cook
MISIPAWISTIK CREE NATION
Box 500
Grand Rapids, MB R0C 1E0
Phone: (204) 639-2485 Fax: (204) 639-2503

WHITE WATER RESERVE
Box 130
Sandy Bay, SK S0P 0G0
Phone: (306) 754-0070
Fax: (306) 754-2257

Chief Nelson Genaille
SAPOTAWEYAK CREE NATION
Pelican Rapids, MB R0B 1L0
Phone: (204) 587-2012 Fax: (204) 587-2072
Chief Lorna Bighetty
MATHIAS COLOMB CREE NATION
Pukatawagan, MB R0B 1G0
Phone: (204) 553-2090 Fax: (204) 553-2419
Chief Christopher Colomb
MARCEL COLOMB FIRST NATION
Lynn Lake, MB R0B 0W0
Phone: (204) 356-2439 Fax: (204) 356-2330
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HEAD OFFICE
102-1700 Ellice Ave. Winnipeg
R3H 0B1
Phone: (204) 927-7500
Toll Free: 1-800-442-0488
WINNIPEG SUB OFFICE
1601-275 Portage Avenue
Winnipeg, MB R3B 2B3
Phone: (204) 927-7500
Fax: (204) 927-7509
Toll Free: 1-800-442-0488
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